February 14, 2024

The Honorable Merrick B. Garland
Attorney General

U.S. Department of Justice

950 Pennsylvania Avenue, NW
Washington, DC 20530-0001

Dear Attorney General Merrick Garland,

The undersigned law professors strongly urge the Department of Justice to end its efforts to
extradite Wikileaks founder Julian Assange to the United States and to drop the charges against
him under the Espionage Act.'

Our personal views on Assange and WikiLeaks vary, and we are not writing to defend them in
the court of public opinion. But when it comes to courts of law, we are united in our concern
about the constitutional implications of prosecuting Assange. As explained below, we believe the
Espionage Act charges against him pose an existential threat to the First Amendment.

“[A] free press cannot be made to rely solely upon the sufferance of government to supply it with
information.”* Accordingly, the Supreme Court has correctly and repeatedly held that journalists
are entitled to publish true and newsworthy information even if their sources obtained or released
the information unlawfully.’ Journalists have relied on sources who broke the law to report some
of the most important stories in American history.* An application of the Espionage Act that
would prohibit them from doing so would not only deprive the public of important news
reporting but would run far afoul of the First Amendment.’

That is why last November, editors and publishers of The New York Times, The Guardian, and
other international news outlets wrote in an open letter about the Assange case that “[o]btaining
and disclosing sensitive information when necessary in the public interest is a core part of the
daily work of journalists. If that work is criminalised, our public discourse and our democracies
are made significantly weaker.”® Additionally, top editors at the Washington Post, Wall Street
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Journal, USA Today, and more have unequivocally condemned the charges against Assange as a
direct threat to their own journalists’ rights.’

The Obama/Biden DOJ recognized as much in declining to prosecute Assange, reportedly due to
“the New York Times problem,” i.e., the lack of a legal basis to prosecute Assange that could not
also be used to prosecute the nation’s most recognizable newspaper.® That was, unfortunately,
less of a worry for the Trump DOJ, but should deeply concern your office.

The current indictment against Mr. Assange contains 17 counts of alleged Espionage Act
violations, all based on obtaining, receiving, possessing and publishing national defense
information.” The indictment accuses Assange of “recruit[ing] sources” and “soliciting”
confidential documents merely by maintaining a website indicating that it accepts such materials.

Award-winning journalists everywhere also regularly “recruit” and speak with sources, use
encrypted or anonymous communications channels, receive and accept confidential information,
ask questions to sources about it, and publish it. That is not a crime — it’s investigative
journalism. As long as they don’t participate in their source’s illegality, their conduct is entitled
to the full protection of the First Amendment.'°

The fallout from prosecuting Assange could extend beyond the Espionage Act and beyond
national security journalism. It could enable prosecution of routine newsgathering under any
number of ambiguous laws and untested legal theories. We’ve already seen prosecutors test the
outer limits of some such theories in cases against journalists."!

The Justice Department under your watch has spoken about the importance of newsgathering and
ensuring the First Amendment rights of reporters are protected, even when stories involve
classified information. You have also strengthened the Justice Department’s internal guidelines
in cases involving reporters.'> We applaud these efforts. But a prosecution of Assange under the
Espionage Act would undermine all these policies and open the door to future Attorneys General
bringing similar felony charges against journalists.
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We respectfully urge you to uphold the First Amendment and drop all Espionage Act charges
against Julian Assange.

Sincerely,

Philip Alston, John Norton Pomeroy Professor, School of Law, New York University
Jody David Armour, Roy P. Crocker Professor of Law, USC Gould School of Law
Michael Avery, Professor Emeritus, Suffolk Law School

Emily Berman, Royce R. Till Professor of Law, University of Houston Law Center

Mark S. Brodin, Professor, Boston College Law School

Timothy A. Canova, Professor of Law and Public Finance, Nova Southeastern University
Shepard Broad College of Law

Leonard L. Cavise, Professor Emeritus, DePaul College of Law

Alan K. Chen, Thompson G. Marsh Law Alumni Professor, University of Denver Sturm College
of Law

Carol L. Chomsky, Professor, University of Minnesota Law School

Marjorie Cohn, Professor of Law Emerita, Thomas Jefferson School of Law
Evelyn Douek, Assistant Professor of Law, Stanford Law School
Eric B. Easton, Professor of Law Emeritus, University of Baltimore School of Law

Richard Falk, Albert G. Milbank Professor of International Law and Practice Emeritus, Princeton
University

Martha A. Field, Langdell Professor, Harvard Law School

Sally Frank, Professor of Law, Drake University School of Law

Eric M. Freedman, Siggi B. Wilzig Distinguished Professor of Constitutional Rights, Maurice A.
Deane School of Law at Hofstra University

James Goodale, Adjunct Professor of Law, Fordham University School of Law



Robert W. Gordon, Professor of Law, Emeritus, Stanford Law School

Mark A. Graber, Regents Professor, University of Maryland Carey School of Law

Jonathan Hafetz, Professor of Law, Seton Hall Law School

Heidi Kitrosser, William W. Gurley Professor of Law, Northwestern — Pritzker School of Law

Genevieve Lakier, Professor of Law and Herbert & Marjorie Fried Teaching Scholar, The
University of Chicago Law School

Arthur S. Leonard, Robert F. Wagner Professor of Labor and Employment Law, Emeritus,
New York Law School

Gregg Leslie, Professor of Practice; Executive Director, First Amendment Clinic, ASU Sandra
Day O’Connor College of Law

Gregory P. Magarian, Thomas and Karole Green Professor of Law, Washington University
School of Law

Carlin Meyer, Prof. Emerita, New York Law School

Anthony O’Rourke, Joseph W. Belluck & Laura L. Aswad Professor, University at Buffalo
School of Law

Richard J. Peltz-Steele, Chancellor Professor, UMass Law School

Jonathan Peters, Chair of the Department of Journalism and Affiliate Professor of Law,
University of Georgia

Aziz Rana, Incoming J. Donald Monan, S.J., University Professor of Law and Government,
Boston College

Leslie Rose, Professor of Law Emerita, Golden Gate University School of Law
Brad R. Roth, Professor of Political Science and Law, Wayne State University

Laura Rovner, Professor of Law & Director, Civil Rights Clinic, University of Denver
Sturm College of Law

Natsu Taylor Saito, Regents’ Professor Emerita, Georgia State University College of Law

G. Alex Sinha, Associate Professor of Law, Maurice A. Deane School of Law at Hofstra
University



Mateo Taussig-Rubbo, Professor; Director of J.S.D. Program, University at Buffalo School of
Law

Hannibal Travis, Professor of Law, Florida International University College of Law

Sonja R. West, Brumby Distinguished Professor in First Amendment Law, University of Georgia
School of Law

Bryan H. Wildenthal, Professor of Law Emeritus, Thomas Jefferson School of Law

Ellen Yaroshefsky, Howard Lichtenstein Professor of Legal Ethics, Maurice A. Deane School of
Law at Hofstra University

*Signatories to this letter have signed in their individual capacities. Institutions are named for
identification purposes only.



